MANAGEMENT MEMO

Managament Memo $E0-94-004-MM
Titlae: Identification of the Administrative Record

Affected Programs: Site nitigation, Office of LegalICDunsel

BACKGROUND:

The purpose of this Management Memo is to establish the
Department's procedures for identifying the administrative record
for removal and remedial actions at Site Mitigation Program
sites. This Management Memo amends Official Policy and Procedure
#87-2, "Remedial Action Plan Development and Approval Process,"
dated October 5, 1987, and it amends Official Policy and
Procedure #88-2, "Removal Action," dated December 5, 1988. - This
Management Memo applies prospectively to all response action
selection decisions.

The administrative record consists of all those documents the
Department relied on or cohsidered when selecting a removal
‘action and/or remedial action. The administrative record
includes all documents the Department considered when making the
fecisieon, whether or not each document actually supports the
response action selected.

The purpose of the administrative record is twofold:

1) Health and Safety Code section 25357.5 limits judicial
review of any response action selected by the Department to
the administrative record (the reviewing court can only
consider documents that are part of the administrative
record). Our decision can neither be upheld nor overturned
on the basis of documents that the Department did not
consider. Section 113(j) (1) of Comprehensive Environmental
Response, Compensation, and Liability Act of 1280 (CERCLA)
provides similarly for response actions selected by the
President. ° CERCLA ig silent as to review of state-selected
remedies at non-NPL sites, but it is possible that the
federal courte would, applying common law principles, also
limit review to the administrative record; and

2) The administrative record is used as a vehicle for
participation by the public (which includes responsible
parties) in the selection of the response action by
providing access to the Department's decision-making
process.

. In view of both purposes served by the administrative record
it is important that it be neither under-inclusive nor over-
inclusive. The administrative record must include all
documents the Department relied on or considered, and only
those documents.
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s Each decision, for selection of removal and remedial actions
for each operable unit, must have its own administrative
record. '

Adm ative d for National ity Lis tag:

Subpart I of the National Contingency Plan (NCP), "Administrative
Record for Selection of Response Action" (40 C.F.R. § 300.800 et
seq.), states that all response actions taken pursuant to CERCLA
§104 or §106 must establish the administrative record in
accordance with the NCP. The United States Environmental
Protection Agency (U.S. EPA), Office of Solid Waste and Emergency
Response (OSWER) issued final guidance on establishing
administrative records for National Priority List (NPL) sites.
(Refer to OSWER Directive No. 9833.3A-1l.) When the Department
has been designated the lead agency at an NPL site (and under the
provisions of the Core Cooperative Agreement), the Department is
required to compile and maintain administrative records in
accordance with section 113(k) of the CERCLA, and section 300.800
bf the NCP. For NPL sites at which the Department is the lead,
Site Mitigation staff should work closely with their U.S5. EPA
counterparts to ensure that the administrative record is compiled
in accordance with the OSWER directive,

Administrative Record for Non-NPL Sites;

State law requires the Department to be consistent with the NCP
+o the maximum extent possible (Health and Safety Code (HSC)
section 25350), reguires that Remedial Action Plans (RAPs) be
based on and consistent with the NCP (HSC §25356.1), and limits
judicial review concerning the adequacy of the response action
taken or ordered by the Department to the administrative record
(HSC §25357.5).

The procedure that the Department will follow for compiling the
administrative record for non-NPL sites, while consistent with
the NCP, reduces the redundancy and expense of the procedures
described in OSWER Directive No. 9833.3A-1 for NPL sites,.

For NPL sites OSWER Directive No. 9833.3A-1 requires, in addition
to the site file, a separate file (the "Administrative Record")
that includes copies of all of the documents (and only those
documents) that comprise the administrative record. This file is
designated the "Administrative Record File" prior to completion
of the response action selection process.

For non-NPL sites, a separate “Administrative Record File" will
not be created. For purposes of establishing the administrative
record for response actiens at non=NPL sites, all documents which
were relied on or considered when selecting a removal or remedial
action shall simply be placed in the site file and an
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vpdministrative Record List" enumerating the administrative
record documents will be included in the decision document for
each response actien selected. ‘

The Administrative Record List will be included in the RAP for
those response actions that require a RAP. For those response
actions for which a RAP is not required, the Administrative
Record List will be included in the Removal Action Completion
Form, or if a public comment period is being provided as part of
the removal action selection process, in the Removal Action
Workplan and/or Engineering Evaluation and Cost Analysis (EECA).

ACTION (for non-NPL 8ites):

Project Managers will be responsible for ensuring that an
Administrative Record List is included in the Executive Summary
of the draft and final RAP. This Administrative Record List will
identify all documents, e.g., reports, data, policy and guidance
documents, statutes and requlations, correspondence, California
Environmental Quality Act (CEQA) documents, technical journals,
etc. that were relied on or considered when selecting the removal
or remedial action alternative implemented by the RAP. This
includes all documents that show that the public was notified of
site activity and had an opportunity to participate in the
response selection process. The Administrative Record List will
be revised as necessary following the public comment period.
Project Managers should start developing the Administrative
Record List as early in the selection process as possible.

If the response action does not require a RAP, Project Managers
will include the Administrative Record List in the Removal Action
Ccompletion form. If a public comment period. is being provided as
part of the removal action selection process, the Administrative
Record List should be included in the Removal Action Workplan
and/or Engineering Evaluation and Cost Analysis -(EECA).

Sites at which more than one response action is taken will have
separate Administrative Record Lists for each selection process,
but only one site file. Documents that are considered and relied
upon for more than one response action at a site will be included
in the Administrative Record List for each corresponding response
action but only one copy of each document will be included in the
site file.

Documents that will be part of the administrative record should
be placed in the site file and made available to the public as
soon as they are generated or received by the Department to
assure timely public access. As explained below, certain
categories of documents need not be physically included in the
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site file. When guestions arise as to whether particular
documents should be included in the Administrative Record List or
placed in the site file, the Case Management Team should be

consulted.
The Administrative Record List:

Only final documents should be placed in the Administrative
Record List, except when the preliminary drafts and/or
memoranda were relied on or considered when making the
response action decision.

Any relevant Resource Conservation and Recovery Act (RCRA)
or Hazardous Waste Control Act (HWCA)information which was
relied upon should be included, e.g., RCRA permits,
inspection reports, etc.;

Dotuments that are generally irrelevant to the selection of
the response action should nevertheless be included in the
Administrative Record List, if they contain information that
was relied on or considered that is not available elsewhere
in the administrative record. This may include, for
example, contractor work assignments, cost documentation or
information about PRP liability.

Documents that are readily available to the publie do not
have to be maintained in the site file. They may be
referenced in the Administrative Record List, with the
location where they may be viewed clearly indicated.
Exanples include technical treatises, journals and non site-
specific guidance and policy documents. Statutes and
regulations do not have to be maintained in the

site file if they are readily available, e.gy., the NCP.

Computer databases do not have to be included in the site
file, but should be referenced in the list; however,
printouts from these databases should be included in the
file if the Department relied on or considered them when
selecting the removal/remedial action.
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Confidential or Privileged Documents

. Confidential or privileged documents that were relied on or
considered in selecting the response action should be filed
in the confidential portion of the site file. The
Administrative Record List should identify the title and
location of the confidential document. To the extent
feasible, a brief summary of any factual information not
found elsewhere in the Administrative Record should be
prepared and placed in the portion of the file open to the
public.

. Project Managers should consult with the Office of Legal
Counsel to determine whether documents are confidential or
privileged. Possible privileges include the attorney client
privilege, attorney work product, confidential business
information, confideniial informants, deliberative process
(for drafts and internal memoranda that express opinions and
recommendations of staff to other staff or management), and

i personal privacy.

For a detailed analysis of the administrative record and the
issues discussed in this memo, refer to OSWER Directive No.
9833.3A-1. Attached to this memo is an excerpt from the OSWER
Directive, pages 23 through 29, which provides further
information on documents contalned in the administrative record.

CONTACTS: Co R
Vicki L. Vandergriff, Chief ' Derek“Van Hoorn
Planning and Policy Unit Office of Legal Counsel
Site Mitigation Program {916) 324-9930

(916) 255-2118 or CALNET 494-2118 or CALNET 454-9930

¢ - ! ,:} / s Ed -
Lt [ VY LA ';uhtﬂ_iﬁqéf?“
’ Date WILLIAM F. SO0 HOO, Director
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OSWER Directive No. 9833.JA-1

Belov is a list of documents that sre usually generated when
a reredial response actien is selected. These documants should
be included in the adoministrative record file if they are
generated and considered or ralied on in salecting the remedial
response action. Deocuments that demonstrate the public's
opportunity to participate in and comment on selecting the
remedial response actlon should also be included in the record
file. Documents not listed balow, but meeting the above
criteria, should be included.

Factual Information/Data

o Preliminary Assassment (FA) r;port:

-] Eite Investigation (§I) report:

o Remedial Invastigation/Feasibjility Study (RI/FS8) work plan:
o Amendments to the final work plan: |

Sappling and Analysis Plan (5AP): consisting of a quality
assurance preoject plan (QAPP) and a field sampling plan:

K- Sampling data: -wverified data during the RI/FS, or any data

ccllactad for previcus actions such as RCRA or removal
actions which are considered or relied on in selecting the

* ramedial action. Unvalidated data should ba included only
if relied on in the absance of validated data (sse note % at
page 10):

o Chain of custody forms:?
o Inspection raports; :
é Dita summary sheasts;

o Technical studies p-r:ntﬁnd for the site (eiqg., a ground-
vater study): - ‘ :

o Risk evaluation/endangerzent assessment and undarlying
documantation (ses sectien I11.C. at page 29);

o Fact sheat or sunmary information regarding ramedial actien
alternatives generatsd if special notice lettars are issued
to PRPs at an early stage cof the RI/FS5 (sse “"Intsrin
Guidance on Notica Latters, Nagotiations, and Informaticn
Exchange,® October 19, 1587 = OSWER Directive No. 9834.1):

o RI1/FS (as available for public comment and as final, if
different); and

23
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© Data submitted by the publiec, including PRPs,
Policy and Guidance

o Msmoranda on site-speacific or issus-specific policy
dacisions. Exarmplass include memoranda on off=-site dispozal
availability, special coordination needs (e.g., dioxin),
applicable er relsvant and appropriate regquirements (ARARs)
{(tc the sxtant not in the RI/FS), cost effectiveness and
utilization of permanent solutions and altarnative treatment
technolegies:

o Cuidance documents (see section III.I. at page 37): and
o Technical litsraturs (ses ssction III.J. at page 38).

FPublic Participatien (Include the documents that show the public
wag notified of site activity and had an cppertunity to
participate in and comment on the selection of response action)

e Community relations plan!
- Newspapar articles showing gansral community avarsnass:
‘e ' Propossd plan; ‘

o Documants sant to parsons on ths community relations mailing
list and asscciated date vhen such documsnt was sent;

- Publiec notices: any public noticas concerning respoense
action selection such as notices of avajilabllity eof
inforpatien, notices of meetings and notices of
opportunities to comment:; .

-} The community ralations mailing list (including all known
PRPR} - . o i :

© Documentation of informal pﬁglic pestings: information
genarated or recelved during meetings with the public and

¥ rndividusl nanes and addressem of membars of the general
public which ara on the community relations mailing list should
not be included in the public record file. Disclesurs of such
information may result in a Privacy Act viclation (ses alsc section
III.H. at page 34) or inhibit the gsneral public from rsguesting
information about the site. The lead agency should then place
individual nazes and addresses in the confidential portion of the

record file. .
24
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memoranda or notes summarizing significant information
submitted during such meetings;

-] public comments: complete text of all written comments
submitted (sea also section III.D. at page 30);

© Transcripts of formal public mestings: including meetings
held during the public commant peried on the RI/FS, proposed
glan. and any waivar of ARARs under Section 121(&)(4) of
ERCLA?

o Responses to significant comments: rasponses to significant
ecommants raceived from the public concerning the salection
of a remedial action; and

-] Responses to comments from the stats and othar federsl
agenciaes,

Enforcement Documents (Include if ths document contains

information that was considered or relied on in selecting the

responss selection or shows that the public had an oppertunity to

participate in and cozment ‘en the salection of response action.

Do not include anforcement documants solely partaining to

. liabiliey) .

o  Administrative ordars;
o Consant decress;

o Affidavits containing relevant factual information not
contained elsewhera in the recerd file:

) Neotice lettars to PRPs!
B Responsas to notice letters;

\ . . ‘\'-‘\."
o Section 104(e) information request lettars ang Saction
122 (e) subpoanas; and -

-] Respenses to Section 104 (a) information reguest letters and
saction 122(e) subposnas. '

other Information

- Index (lni saction II.D. at page 7}

- pocumantation of state involvement: documentation of the
reguest and responsa on ARARS, Section 121(f){1) (G} notices
and responsss, a statement of the state's position on the
proposed plan (concurrence, nonconcurrence, Or no comment at

25



OSWER Directive No. 98133.3A=1

the time of publication), eppertunity to concur in the
selectad remady and be a party to a settlemant {(see smection

IV.A. at page 42):

o heaslth assessmants, health studies, and public health
advisories issued by the Agency for Toxic Substances and
Disesase Registry (ATSDR) (see section IV.C. at page 45); and

© Natural Rescurce Trustses notices and responses, findings of
fact, final reperts and natural resource damage assessmants
(see section IV.D. at page 45)

Dacision Documants

() Record of decision (ROD): ramedial actien dtcilinn'dacument
(including responsiveness SumRATY)!?

o Explanatiens of significant diffarences {under Section
117({c}) and undsrlying infermatien: and

o Ansnded ROD and underlying intnrnltion;

The administrative record serves as an overviev of the
histsery of the site and should be understandable to the reader.
"Appendix B provides a medel file structure for crganizing the
record fila. Appendix C contains a model index.

B. Ramoval Actions

The administrative recerd for selection of a removal action
should consist of:

- documants which ware considered or relied on to salect the
rapoval action; and

o documents which dezonstrate the public's oppertunity <o
participate in and :umminﬁ,un the salection Bf the ramoval
action, vhan apprepriate. - ' :

Relow is a list of documents that are usually ganerated when
a removal responsa action is sslacted.. These docunants should be
imciuded in the administrative record file if thay are genarated
and considered or relied on vhen selecting the reapeval actien.
Documents that demenstrate the public's opportunity te
partiecipate in and comment on the removil response action should
alsc be included in the racerd file. 'Documents not listed below,
but meeting the above criteria, should be included.

¥ cae 40 C.F.R. $§300.810 and 300.820.
26
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Factual Information/Data

o ¢ o0

L4 ]

Preliminary assessment (PA) report:

Site svaluation (5I) r-parﬁ; .

EE/CA (for a nah-timu-crit;cnl renoval action);
Sampling plan; |

Sampling data: verifisd data obtained for the remecval
action, or any data ¢ollected for previous actions such as

RCRA or other rasponse sactions which are considered or

relied on in salecting the removal action. Unvalidated data
xhould be included only if relied on in the absance of
validated data (sees note 9 at paga 10);

Chain ¢f custody forms;
Inspection reports:

Technical studias pcr:érucd for the site (e.g., s ground
wvater study)s

Risk svaluation/endangerment assassnent and undarlying
documentation: and -

Data subnrittad by the public, inecluding PRPs.

Policy and Guidance

-]

o

Mamoranda on site-specific or issue-specific policy
decisions. Exanples include memoranda on off-site disposal
availability, compliance with eother environmental statutes,
special coordination needs (e.g., dioxin):

Guidance documents (sees section III.I. at ﬁiﬁ-,:?): and
Tachnical literaturas (sea secticen III.J. at page J8).

Publie ?lfticipltlnn {(Includs the documents that show tha public
was netified of site activity and had an oppertunity to
participats in the rasponse sslaction.) i

-]

o

Compunity rslations plan;
Kewspapar articles shoving general community avareness;

Documants sent to persons on the community relations mailing
list and associated date whan such documants was sent;

27
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O)SWER Dirsctive No. $811.3A-]

Public notices: any public notices concerning response
action salesction such as notices of availability of
information, notices of maetings, and notices of
ocpportunitises t& comment;

The eopmunity relations mailing list (including all known
FRPs) ; S

Documentation of public meetings: information genarated or
subnitted during meetings with the public {including PRPs)

and memcranda or notes summarizing significant information

submitted during such mestings:

Pukllic comments: completa text of &ll written comments
subtiittead (sea seaction III.D. &t page 30);

Respenses to significant comments: responsas to significant
comments received from the public¢ concerning the selaction
of a ramoval action; and

Responses to commants from states and other federal
agancias,

- Enforesment Documents (Include if the document contains
infermation that wvas ecnsidared or relied on in sealecting the
response selaction or shows that the public had an eppertunity %o
participate in and comment on the salection of rasponsa action.
Do not inelude anforcement decuments solely pertaining to

liability)

o Administrative crdars:

o ;nh--nt deacress;

o Affidavits containing relevant factual infermation not
contained alsevhers in the recerd fila; -

o Notice letters to PRPs: i

il

% !ﬁdivi&ull nazes and addresses of membars oOf the general

public which are en the community relations mailing list should
not be included in the public record file. Disclosure of such
information may rasult in a Privacy Act viclation (see also saction
IIX.H. at page 34) or inhibit the gensral public from requesting
information about the site. The lead agency should then place
individual names and addresses in the confidential portion of the

record file.
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CSWER Directive No. 9831.20A-1
© Reaponses to notice jetters;

o Section 104 (a) information reaquast letters and Section
122 (e) subpoenas: and

o Responses to Sscticn 104{e) information regquest latters and
Section 122 (e) subpoanas,

Othar Informatien
c Indax (sasa section I1.D. at page 7):

) Documentation of state involvement (sae secticn IV.A. At
page 42):

o ATSDR health assessmants, health studies, and public health
advisorias (see section IV.C, at page 45); and

o Natural Resource Trustee notices and rasponses, findings of
fact, final raports and natural resource damage assessments

{sse IV.D. At page 43).
Decision Dosumants
‘~a EE/CA Approvnl‘xnmnrandum:
o | Action Memorandum;
o Anendad Action Memorandum; and

= Othar documents wvhich exzbody the decision for selection of &
repoval action. :

The administrative recoerd sarves as an ovarviewv of the
history of the site and sheuld bs understandable to the reader,
Appendix B provides a model file structure for gerganizing th-
record file, Appendix C contains A model indax, :

c. Inzinent and Substantial Endangaraent

Undax Sacticn 106 of CERCLA, the EFA may find the existance
of an imsinant and substantial sndangerspent to the public health
or welfare or the anvironment bacausa of an attual or threatened
Telanse of a hazardous substance.

D-tlrnininq the -xiltnncc of an imrminent and substantial
andangerpant is an irmportant cesponent in selecting the response
action. Therefors, all docunents considered or relied on in
raking that determination, including any risk assessment, and its
supporting docupentation, must be included in the administrative

9



